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Abstract

One of the social vices that continue to generate unending debates is the issue of sex workers or prostitution. Though it is
generally recognised as one of the oldest professions but at every stage there have been calls by various local rulers’ religious
leaders and governments to ban the trade. The prohibition has constantly reoccurred in virtually all discourse be it in the local
or international arena. However, the proponents in support have constantly been at the forefront and usually canvassed
arguments in favour of the trade to be legalised based on various reasons. As it will unfold in this article, some countries have
legalised it while others outlawed it. This article looks at the phenomenon of this trade and raised issues which were discussed
in different perspectives.
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1. Introduction

There have been ongoing heated debates on the issues surrounding the status and phenomenal of commercial sex work
in South Africa (Gelb, 2004). The debates became more vigorous and robust shortly before the 2010 World Cup hosted
by South Africa. There were perceptions that there would be a drastic increase in prostitution during the mundial hence
calls for prostitution to be legalised and regulated to help control Acquired immuned deficiency sydrome (AIDS) ,Sexually
transmitted diseases(STDs )and for the protection of sex workers (British Broadcasting Corporation(BBC News, )2008).
These moves met stiff resistances from different groups that opposed prostitution. However, prior to and after the events,
there was little evidence of increased prostitution, and no changes were made to the laws. This is because the society
has not taken any stand for or against whether prostitutes should be considered as workers and their status recognised
under the various labour laws. Narrating the extent of the controversies surrounding the issues of the status of sex
workers in the society, the court, in a recent Canadian case of Canada (Attorney General) v. Bedford, 2012 ONCA 186,
has observed that “Prostitution is a controversial topic, one that provokes heated, heartfelt debates about morality, the
court wrote in its opinion. It is not the court's role to engage in that debate." As a result of this division, those who engage
in the trade have been left more vulnerable and are usually at the mercy of law enforcement agents who most times, take
undue advantage of them (Martell, 2012).

Often times, laws which criminalise prostitution are not effectually applied but merely used by the law enforcement
agents to intimidate and extort money from the victims (Katyal and William, 2006). This assertion is reinforced by the
observation of Goodyear (2009), who said “as with other ‘vices’ and moral legislation, enforcement is often approached
with blind eyes, and referred to as containment or tolerance, and invites corruption.

To a greater extent, there has been lack of the prosecution of the crime generally in courts (Kelly et al. 2000). It is
pertinent to point out that the act is generally committed between two consenting adult persons in the privacy of their own
homes, rooms and or organised secluded areas ( Hubbard, 2001).

Another ensuing contention is that the criminalisation of the act is usually geared to target women not men and this
discriminates unfairly against the women who are mostly victims and are vulnerable in such matters (Tomsen, 2013).
However, some commentators have expressed their views that the laws must be tightened to curb the practice and its
growth but these views were expressed mostly from the moral perspectives (Melossi, 2000).

2. Conceptual Clarifications and the Review of the Literature

There has been serious contestation with regard to the issues of law and morality, in particular is the issue of sexual
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morality (Hunt, 1999). It is therefore difficult to draw the line on what constitutes a criminal act. While Devlin posits that
moral values are universal, and deviation threatens social order justifying criminal sanctions (Plauché, 2006). Hart, in
contrast was of the view that there must be demonstrable harm to an individual as justification (Bassham, 2012).
However, Raz argues that the State cannot make people moral, while recognising that the promotion of autonomy may
require coercion to prevent harm under certain circumstances (Raz, 1986). A demographic and geographical location of
each country seems to dictate what is moral and what crime is. Some countries abhor prostitution while others embrace it
and even codified their modus operandi (Cohen, 2006).

Weitzer (2009:4-5) described different perception on the sex work phenomena captured at different stages of
history from the ancient times to the modern times thus “the poles of condemnation and normalisation are reflected in two
paradigms in the social sciences. One of these is the oppression paradigm which holds that sex work is a quintessential
expression of patriarchal gender relations and male domination. The most prominent advocates of this position go further
claiming that exploitation, subjudication and violence against women are intrinsic to and ineradicable from sex-
transcending historical time period, national context and types of sexual commerce. These indictments apply equally to
pornography, prostitution, stripping and other commercial sex industries, which is precisely the goal of those who adopt
the oppression paradigm.” (Weitzer, 2009).

For example, Assyrian law distinguished prostitutes from other women by their differences in dressing in the code
of Assura. "If the wives of a man or the daughters of a man go out into the street, their heads are to be veiled. The
prostitute’s is not to be veiled. Maidservants are also not to veil themselves. Harlots and maidservants wearing head veils
shall have their garments seized and 50 blows inflicted on them and bitumen (asphalt or tar like substance) poured on
their heads."

A decree of Recared, Catholic king of the Visigoths of Spain (596-601) absolutely prohibited prostitution. “Girls and
women born of free parents convicted of practising prostitution or inducing debauchery offence for the first time will be
condemned and flogged (300 strokes) and will be ignominiously expelled from the town." (Mizuta and Mulvey-Roberts,
1994).

“Alfonso IX's ....[Castilian] ruler 11881230).... regulations on prostitution are among the earliest in Europe. In a
section of code... he concentrated on those who profited from prostitutes...Those involved in selling prostitutes were to
be exiled from the kingdom; landlords who rented rooms to prostitutes were to have their houses impounded and also
pay a fine; brothel keepers had to free the women in their brothels... and find hushands for them or else suffer the
possibility of execution; husbands who prostituted their wives were to be executed. Pimps are to flogged for first time
offense and if they persist, they were sent to the galleys as convicts. Women who supported pimps were to be publicly
whipped and have the clothes they wore destroyed.” (Bullough and Bullough, 1978),

In 1469, “ a special ordinance of Henry IV, King of Castila was launched against the men who acting as procurers
associated themselves with the prostitutes. Such men were called ruffians.The ruffian’s punishment for first time offense
was to recieve 100 lashes, for the second time offense, they were to be banished for life; for the third they were to
behung." (Mizuta and Mulvey-Roberts1994).

“A new law had come into force on Jan. 1, 2009 in Norway making the purchase of sex illegal. Norwegian citizens
caught paying for prostitutes at home or abroad could face a hefty fine or a six-month prison sentence, authorities say.
The prison sentence could be extended to three years in cases of child prostitution.” (BBC News, 2009). Tough new
measures go further than similar ones introduced by other Nordic countries such as Sweden and Finland. “Norwegian
police have been authorised to use wire-tapping devices to gather evidence. Reformed prostitutes will be offered access
to free education and health treatment for those with alcohol or drugs problems.” (BBC News, 2009).

"Taiwan began a process of legalizing prostitution on Wednesday [June 24, 2009] making the island the latest
place in the world to decriminalize the world's oldest profession.” (BBC News, 2009). Taiwan outlawed prostitution 11
years ago, but older sections of the capital, Taipei still teemed with underground sex workers in bars and night clubs on
the upper floors of high-rise buildings. The Collective of Sex Workers and Supporters, a Taipei-based advocacy group,
estimates that 600,000 people are involved in sex-related jobs."(Reuters, 2009).

In India, prostitution (the exchange of sexual services for money) is legal, but a number of related activities,
including soliciting in a public place, keeping a brothel are not allowed ( Weitzer, 2009).

In South Africa, Section 11 (A) of the criminal procedure Act defines the crime of prostitution as follows: “person
(“A" who unlawfully and intentionally engages the services of a person 18 years or older (“B”), for financial or other
reward, favour or compensation to B or to a third person (“C")- for the purpose of engaging in a sexual act with B,
irrespective of whether the sexual act is committed or not; or by committing a sexual act with B, is guilty of engaging the
sexual services of a person 18 years or older.”

Sexual offences are also criminalised by range of other laws and by-laws that also impact on sex work. The
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highest Court in South Africa, the Constitutional Court had said that the law applied to male as well as female prostitutes
and so was "gender neutral".

The above stated section categorises the crime as prostitution. Prostitution is briefly defined as “sex for reward”.
Existing literature revealed that prostitution is mankind's oldest profession, having been practiced throughout recorded
history (Ringdal, 2005). From the legal perspectives, the phenomenon may be viewed from different dimensions, while
some countries consider the act illegal; others do not (de Zalduondo, 1991). In Canada, accepting money in return for sex
is not illegal in Canada, but most related activities are (Martell, 2012).

The law may hold the view that prostitution should not be punished at all, but should be allowed without any
interference (Zatz, 1997). Such an approach is unacceptable in almost all societies, “for the following reasons: prostitution
promotes sexual licentiousness and immorality in general; contributes to the spread of venereal diseases, degrades
women; and leads to other crimes closely connected to prostitution, such as intimidation, corruption, dealing in and using
drugs” (Richards, 1979).

The law may prohibit prostitution in all its forms and on all levels (Farrior, 1997). The objection to such an approach
is that no statute has ever been able to change human nature. Experience has taught that such an absolute prohibition
could never work in practice (Overall, 1992). A large part of society will always find ways to satisfy its sexual urges, and
legal provisions will not deter such persons or make it impossible for them to do so ( McAnany, 2010). Moreover, there is
merit in the argument often advanced that the law should not criminalise actions of two adults performed in the private of
their homes or rooms and with mutual consent, which does not cause any harm to any other person or society (Tong,
1984).

The argument in favour of this is that the act is not harmful to an individual victim but harmful to a wider society or
public order; this is classified as ‘victimless crimes (Scoular and O'Neill, 2007). Therefore using criminal sanctions as
social tool to deal with it may not produce the desired result especially where the parties involved have tacitly consented
to perpetrate the act. It is often referred to as consensual crimes or public order offences, “crime which involves acts that
interfere with the operations of society and the ability of people to function efficiently.” (Garland, 2001). Moral offences
such as sex work, homosexuality and nudity accompanied with drug use have been considered in this category and their
criminalisation challenged on both minimalist and utilitarian grounds (Goodyear, 2009).

There could be a compromise between the two approaches described above. “The two approaches set out above
may be described as representing the two extreme approaches to the subject. Accordingly, prostitution is allowed, but its
practice is curbed, first, by means of administrative measures, such as the licensing of prostitutes and brothels, and in
some cases even the drawing up of geographical borders within which they have to operate” (Jeffreys, 2008). “A second
way of curbing free prostitution is by enacting measures which make it difficult for prostitute to advertise their services;
prohibiting the running of a brothel; prohibiting people from bringing would-be customers into contact with prostitutes; or
prohibiting people from enticing, for example, woman, especially young and destitute woman, to become prostitutes”
(Hindle el al. 2003). According to this third approach, it is usually not a crime to be a prostitute or to have intercourse with
a prostitute, but their operations are severely hampered in practice (Puiszis, 2012).

Before 1988, South Africa law, broadly speaking followed the third approach set out above, however, in 1988
surprisingly, “the law governing prostitution was amended in such a way that the “compromise approach” was replaced by
a total prohibition on prostitution.” Thus, since 1988, South African law favoured the second approach set out above.

This resonates the stance of the Canadian Prime Minister who said that “prostitution is bad for society and harmful
to communities, women and vulnerable persons,” she said."We continue to see a social need for laws to control
prostitution and its effects on society." (Martell, 2012).

With regard to effective regulation of prostitution through political or legal frameworks, observation of Goodyear
(2009:1) is apt “Political systems have attempted to control and regulate the exchange of sexual activity for commodities
and services since the beginning of recorded history. What they all have in common is a singular lack of success in doing
so, which leads to the question of whether this is properly a legal, commercial, social or moral issue, and whether it is
even intrinsically problematic at all. These include those few countries that have completely prohibited it (United States
for example) and even the most draconian measures of all, those of post-war communist China, which involved
incarceration and ‘moral rehabilitation.”

The majority decision is surprisingly conservative in its approach to enforcing morality, and it is difficult to reconcile
the majority judgements with the liberal attitude of the very same court in respect of the consensual sex between people
of the same sex in National Coalition for Gay and leshian Equality v Minister of Justice (afore mentioned) 1998 2 SACR
553 (CC)

The entire law at present regarding the criminalisation of prostitution is an anachronism (Svanstrém, 2005). One
merely has to glance at the numerous postures in the press to realise how many women, and also men, advertise their
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sexual “services” to realise that the decision in Jordan, according to which prostitution is a crime, is of little or no practical
effect. These advertisements might not expressly speak of sex, but only somebody who is a complete stranger to the
ways of the world would fail to understand their implicit sexual connotations. Nevertheless, prosecution for prostitution are
extremely rare.

3. The Concern

The concern is that the trade is associated with a lot of vices especially when children and women are physically and
sexually abused. Some of the victims entered the trade as adolescents between the ages of ages 12-14. Prostitution is
usually done by mostly by women who did not choose the work voluntarily, and survivors imply those who have escaped
harrowing ordeals as sex workers. Sometimes, these victims are tricked or forced to be involved in the act of prostitution
by pimpsor traffickers. Supports of parents also enlisted in some cases due to financial commitments-debts repayments.
In the course of the practice, victims are usually introduced to drugs and other criminal activities. Some may want to exit
the sex trade but are unable to due to vows or illegal contracts they have entered into with the traffickers. The customers
maltreated their clients-prostitutes, sometimes viciously. Thus, these customers are sometimes labelled as prostitute
users, barterers, and sexual predators.

4. Should Sex Workers be Eligible for Protection Under the Law?

A recent decision of the Ontario court in Canada has emphasised the need for prostitutes to protect themselves by hiring
guards and even working from a brothel (Martell, 2012). The court struck down a national law that outlawed brothels, a
partial victory for those that contend that Canada's laws put sex workers in harm's way. The implication of this is that the
law now protects the prostitutes which translate to accepting legalized brothels of the sort found in Nevada (Martell,
2012).

In the recent case of Canada (Attorney General) v. Bedford, 2012 ONCA 186, an Ontario's Court of Appeal found
the laws violated the constitutional rights of sex workers by preventing them from taking safety precautions such as hiring
bodyguards or working out of their own homes

The implications of the court’s ruling is aptly explained by Andrea (2012), thus “This ruling, having considered a
wealth of evidence presented, clearly states that specific provisions of Canada’s Criminal Code violate fundamental
Charter rights of people working in the sex trade. Legal decisions which exclude morality, uphold Charter rights of
individuals stigmatized by their work, which allow women to protect themselves from violence, and which encourage
solidarity among women workers are decisions to be celebrated by feminists.”

However, when the court in South Africa in the case of Kylie v CCMA 2010 4 SA 383 (LAC) handed down its
decision confirming illegality of sex work, Selala (2011) expressed the view that “Sex work is illegal in South Africa, yet it
exists. It is not difficult to imagine how many cases would flow into the labour litigation mainstream following this
judgment, the nature of the cases that the CCMA Commissioners are likely to be confronted with on a daily basis, and the
reaction of the Commissioners upon receipt of such cases. One can think of quite @ number of examples of cases other
than those involving sex workers which the CCMA Commissioners and the South African community at large would frown
upon, or even hate to think of them being dealt with by the legitimate legal structures of government.

5. Conclusion

No matter what angle the problem or the issue of sex trade is perceived, it is difficult to justify the continuation of the
trade. There have also been attempts to categorise the trade those who function within the trade as performing works that
should be recognised under the law. Different courts from different jurisdictions have continued to establish whether a
prostitute is a worker whose rights ought to be protected under the employment laws. For those countries where the trade
has been recognised and backed up with appropriate legislations, sex workers can seek protection and redress.
However, for states that perceive the trade as illegal, it becomes a daunting task for the judicial system to ensure their
protection, this is because, the court will not enforce illegal contract. Even though some states have attempted to control
or prohibit the trade, the issue of two consenting people perpetrating the act makes it difficult to eradicate or for the act to
be punishable. Often times, prosecution and conviction failed because of lack of cogent evidence. Worse still, those who
are supposed to enforce the laws on prostitution have been found to be actively patronising the trade sometimes with
force and intimidation. Arrested prostitutes sometimes secured their freedom by succumbing to sexual advances of the
law officials. From all perspectives, prostitutes are on the receiving end. The issues surrounding sex trade will therefore
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continue to be in the limelight whether at the local or international arena. It is against the backdrop of this that this paper
describes in perspectives the phenomenon of sex work.
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